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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case

on Novenber 4, 2003, in Tavares, Florida, before the Division of

Adm ni strative Hearings, by its designated Adm ni strative Law

Judge, Barbara J. Staros.
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W | dwood, Florida 34785-8158

Sylvia Mtchell, pro se

Ms. Sylvia's It's a Better Wirld Day Care
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Leesburg, Florida 34748



STATEMENT OF THE | SSUE

The issue in this proceeding is whether the Departnent of
Children and Fam |y Services should renew the daycare |icense of
Respondent .

PRELI M NARY STATEMENT

On July 25, 2003, the Departnent of Children and Famly
Services (Departnent) issued an Adm nistrative Conplaint to
Respondent, Sylvia Mtchell, Ms. Sylvia's It's a Better Wrld
Day Care. The Adm nistrative Conplaint charged Respondent wth
failure to conply with Sections 402.301-402. 319, Florida
Statutes. Specifically, the Adm nistrative Conplaint alleged
t hat Respondent was cited on March 23, 2003, for non-conpliance
with sufficiently trained staff in that the director and staff
were unable to verify their 40-hour introductory child care
training and were not able to docunent any staff being First Ad
or CPR trained. The Adninistrative Conplaint alleged that on
April 23, 2003, the facility was cited again for the sane
violations. Further, the Adm nistrative Conplaint alleged that
Respondent submitted fraudul ent docunents to the Departnent.
The Adm nistrative Conplaint informed Respondent that its
license to operate the daycare center "is hereby revoked."

Respondent disputed the allegations of the adm nistrative
conpl aint and requested an adm nistrative hearing. The

Departnent forwarded the request for a hearing to the Division



of Admi nistrative Hearings on or about Septenber 3, 2003. A
formal hearing was schedul ed for Novenber 4, 2003.

At the commencenent of the hearing, counsel for the
Departnment clarified the status of Respondent's |license. That
i's, that Respondent's provisional |icense was scheduled to
expire on August 8, 2003, and that the Adm nistrative Conpl ai nt
shoul d not have characterized the action as a revocation, but
shoul d have infornmed Respondent that no new |icense woul d be
i ssued upon the expiration of the provisional |icense.

Sj

nce the Adm ni strative Conplaint was i ssued on July 25,
2003, before the expiration of Respondent's |icense, the action
taken by the Departnment is in the nature of a denial of an
application to renew Respondent's day care |icense.

At hearing, Petitioner presented the testinony of Elizabeth
Ainslie, Melissa Stephan, Cark Henning, Leighton Edwards, and
A enda McDonald. Petitioner's Exhibits 1 through 9 were
admtted into evidence. Respondent presented the testinony of
Anmy Ramirez and Sylvia Mtchell. Respondent's Exhibits 1
through 9 were admitted into evidence. Oficial recognition was
taken of Sections 402.305 and 402.319, Florida Statutes (2003),
and Florida Adm nistrative Code Rules 65G 22. 004 and 65C- 22. 006.

A Transcript consisting of one volune was filed on
Novenber 24, 2003. The Departnent tinely filed a Proposed

Recommended Order and Respondent tinely filed a witten post -



heari ng subm ssi on, which have been considered in the
preparation of this Recommended Order.

FI NDI NGS OF FACT

1. Sylvia Mtchell owned and operated Ms. Sylvia's It's a
Better World Day Care (the Center) which was located in
Leesburg, Florida. |Its annual |icense was scheduled to expire
in May 2003.

2. Cark Henning is a daycare |licensing counselor with
District 13 of the Departnent. He conducted a relicensing
i nspection of the Center on March 31, 2003. He was acconpani ed
by Lei ghton Edwards, who is also enpl oyed by the Departnent.

3. During the course of the relicensing inspection,

M . Henning conpleted a 63-itemchecklist of the facility.

There were several areas in which M. Henning noted that the
Center was not in conpliance with applicable statutes and rul es.
Anmong t he areas of non-conpliance noted were that there was
insufficient docunentation of required staff training and no
docunentation that any staff nenber present at the Center was
current in cardiopul nonary resuscitation (CPR) and first-aid
training.

4. The checklist shows a required conpliance date of
April 30, 2003, for the 40-hour training requirenent and
April 7, 2003, for the requirenent that any staff present was

current in first-aid training and CPR training.



5. Because there were areas of non-conpliance, M. Henning
al so conpleted an Intent to Inpose Adm nistrative Action which
he gave to Ms. Mtchell on March 31, 2003. The Notice, and the
checklist, included the foll owi ng comments:

40-Hour Training (2)(a)

* * %

Director, SM could not docunent 40 hours
training. Has certificates for 20-hours and
10-hours only. States she has enrolled in

t he 10- hour course.

Staff nmenber, BH, could not docunent 40
hours training. Has certificates for 20-
hours and 10-hours only.

Staff nenber, JE, could not docunent 40-
hours training. Has certificates for 20-
hours and 10-hours only.

* * %

First Aid staff/ Supplies (2)(a-c)

* * %

Coul d not docunent any staff on site that
was current in First Aid training.

* * %

CPR Staff(2)(a,b)

* * %

Coul d not docunent that any staff present
was current in CPR



6. In response to the Intent to Inpose Adninistrative
Action, Ms. Mtchell sent a letter dated April 23, 2003, to
M. Henning. Paragraph 2 of the response stated as foll ows:
"CPR/first aid provided on each enpl oyee. Copy's [sic] provided
on CP.R & 1st aid."

7. M. Henning was unsure what "provided" neant as he did
not receive a copy of first aid or CPR certificates. However,
based upon Ms. Mtchell's representations in her April 23, 2003,
response letter, M. Henning recomrended the approval of the
i ssuance of a provisional |icense to the center. The
provi sional |icense was issued on May 9, 2003, with an
expiration date of August 8, 2003. The Departnent issued a
provisional license rather than a regular |icense because
several itenms were found to be in non-conpliance. Despite the
non-conpliance itenms, M. Henning did not observe anything that
j eopardi zed the children's safety:

The children were safe in the facility with
the providers that she had. So there was no
safety issue associated with the
nonconpliance itens. So then to ne it was
reasonabl e to give her an opportunity to
come in alignment with statutes and rul es

wi t hout cl osing her down. Because again, |
didn't feel the children thenselves were in
an unsafe situation.

8. M. Henning nmade an inpronptu visit to the Center on
April 22, 2003, to see howthe facility was com ng along with

t he non-conpliance itens and to offer technical assistance.



However, the facility was |ocked at that tine and no one was
t here.

9. M. Mtchell left the Center for nmaternity | eave
sonetime in April 2003, as she had a baby on April 27, 20083.

10. M. Henning returned to the Center on July 3, 2003, to
conduct another relicensing inspection and to detern ne whet her
Ms. Mtchell brought the facility into conpliance. M. Henning
was acconpani ed by Ms. d enda MDonal d, anot her daycare
licensing counselor. M. Mtchell was at the Center on July 3,
2003, although she had not yet returned to work.

11. As a result of the July 3, 2003, |icensure
rei nspection, M. Henning prepared another reinspection
checklist. He again found the facility to be in non-conpliance
in the area of training but found the facility to be in
conpliance in the areas of "first aid staff/supplies" and "CPR
staff."”

12. However, during the inspection, M. Henning exam ned
copies of the CPR and first-aid cards showing Ms. Mtchell's
nanme as having net those requirenents. The CPR card indicates
it is fromthe Anerican Heart Association. The first-aid card
indicates it is fromLake Technical Center. Her name was

written on both copies in cursive handwiting.



13. Ms. MDonald noticed that the CPR and first-aid cards
wer e phot ocopi es but the copies were signed in ink. The ink
signatures were original signatures that had not been copi ed.
Ms. McDonal d recogni zed that these were not typical of CPR and
first-aid cards.

14. M. Henning faxed the copies given to him by
Ms. Mtchell to Ms. Elizabeth Ainslie, the Director of the
Hearts of Lake County Training Center. Hearts of Lake County is
one of three CPR and first-aid training centers in Lake County.
Ms. Ainslie imediately noticed that Ms. Mtchell's nane was
handwitten because such cards never go out of their training
center handwitten as they are conputer processed. She
i ndi cated her concerns in the margin of the copy faxed to her
and faxed it back to M. Henning. She also checked her
attendance records as the CPR card shows a date of Septenber 9,
2002, as the date of issuance. M. Ainslie did not find
Ms. Mtchell's name on the class roster for that date.

15. Additionally, M. Henning also faxed a copy of the
first-aid card purporting to be that of Ms. Mtchell's to
Mel i ssa Stephan, a counselor with the Lake Technical Center.
She confirmed that Lake Technical does not issue cards with a
person's nane handwitten on it as the cards are issued by

conputer. Further, she checked the records and did not find



anything to indicate that Ms. Mtchell had taken the first-aid
course at Lake Technical Center

16. M. Henning al so | ooked at enpl oyees' files and found
no original CPR or first-aid cards in the enployees' files. The
cards in the enployees' files also contained the nanes witten
in cursive over the copy of a card. None of the CPR or first-
aid cards had nanes which were typed or conputer generated.

17. After receiving this information fromMs. Ainslie and
Ms. Stephan, M. Henning wote a detail ed nenorandumto his
supervi sor reconmendi ng that the Departnment not issue an annual
license to Respondent. He based his decision on his
determ nation that the cards presented to himregardi ng CPR and
first-aid training were forgeries and on the other non-
conpl i ance areas noted during his |icensure inspections.

18. Ms. Mtchell offered conflicting evidence as to how
and why the CPR and first-aid cards were altered and put in the
enpl oyees' files. She does not dispute that the cards were
altered but does dispute that there was any intent to defraud
anyone or falsify records.

19. At hearing, Ms. Mtchell did produce docunentation
that, contrary to M. Henning' s findings, staff nenber, J.E
had the required 40 hours of training. Docunents produced at
hearing regarding staff nmenber B.H and Ms. Mtchell support

M. Henning's findings regarding the status of their training.



20. Ms. Mtchell also produced copi es of what appear to be
aut hentic Heartsaver First Aid cards for herself, Tracy Chatman,
and Any Ramrez. The cards reference a conbination of CPR and
first aid: "First A d/Adult CPR& AED/ Environnental ." However
Any Ramirez is a parent of children who were enrolled in the
Center, not an enployee. The record is unclear as to who Tracy
Chapman is. No other cards were produced as to any other staff
menber. Further, these cards are dated Cctober 2003, well after
the corrective action deadline and after the Adm nistrative
Conmpl ai nt was fil ed.

CONCLUSI ONS OF LAW

21. The Division of Administrative Hearings has
jurisdiction over the parties to and subject matter of this
proceeding. § 120.57(1), Fla. Stat. (2003).

22. The Departnent of Children and Fam |y Services is the
agency charged with the responsibility of licensing child care
facilities in the state of Florida. Chapter 402, Fla. Stat.

23. Ms. Mtchell challenges the non-renewal of the license
to operate her day care center. Accordingly, as the party
asserting the affirmative of an issue before this admnistrative
tribunal, the Respondent has the burden of proof. Florida

Departnent of Transportation v. J.WC. Conpany, 396 So. 2d 778

(Fla. 1st DCA 1981). Respondent has not net her burden to prove

entitlenent to |license renewal .

10



24. The Admi nistrative Conplaint charges Respondent with
failure to conply wth Sections 402. 301-402. 319, et seq.,
Florida Statutes.” Specifically, the Administrative Conplaint
charges Respondent in pertinent part as foll ows:

4. On March 23, 2003, the facility was
cited for non conpliance with sufficiently
trained staff. Mre specifically, the
director and staff menbers were unable to
verify their 40 hour introductory child care
training. The facility was also cited for
not being able to docunment any staff being
First Ald or CPR trained.

5. On April 23, 2003, the Respondent
corresponded in witten format that First
Aid and CPR had been provi ded on each
enpl oyee. This letter also stated that al
staff training had been provided al so.

6. On July 3, 2003, the facility was cited
again for the same concerns |isted above.
The Respondent inadvertently showed the
counselor training certificates that had
paper taped over the nanme and certificate
nunbers. The Respondent, al so gave the
counsel or copies of First Aid and CPR [sic]
that were allegedly current.

7. On July 3, 2003, both the instructors
for Hearts of Lake County CPR training,

El i zabeth Ainslie, and Lake Technical First
Aid, Melissa Stephan, were contacted. Both
exam ned the submtted fornms and verified in
witing that the cards had been illegally

al tered.

8. The Departnment has nonitored the
facility and of fered assistance in
correcting these repeated viol ations, but
t he Respondent has failed to renedy this
pattern of violations. The Respondent has
al so submitted fraudul ent docunents.

11



25. Section 402.310, Florida Statutes, authorizes the
Departnent to take disciplinary actions regarding |icenses of
child care facilities, and reads in pertinent part as follows:

402.310 Disciplinary actions; hearings upon
deni al , suspension, or revocation of
license; admnistrative fines. --

(1)(a) The departnent or |ocal licensing
agency may deny, suspend, or revoke a
license or inpose an adm nistrative fine not
to exceed $100 per violation, per day, for
the violation of any provision of

ss. 402. 301-402. 319 or rul es adopted

t hereunder. However, where the violation
coul d or does cause death or serious harm

t he departnent or |ocal |icensing agency nay
i npose an admi nistrative fine, not to exceed
$500 per violation per day.

(b) In determ ning the appropriate
disciplinary action to be taken for a

vi ol ation as provided in paragraph (a), the
followi ng factors shall be considered:

1. The severity of the violation, including
the probability that death or serious harm
to the health or safety of any person wll
result or has resulted, the severity of the
actual or potential harm and the extent to
whi ch the provisions of ss. 402.301-402. 319
have been vi ol at ed.

2. Actions taken by the |icensee to correct
the violation or to renedy conpl aints.

3. Any previous violations of the |icensee.

26. Section 402.305, Florida Statues, provides |licensing
standards for child care facilities. Subsection (7) requires
that the m ni num standards for childcare facilities include
requirenents for first-aid treatnment and pediatric CPR

Further, subsection (7) specifically requires that "the m ni num

12



standards shall require that at |east one staff person trained

i n cardiopul nonary resuscitation, as evidenced by current
docunent ati on of course conpletion, nust be present at all tines
that children are present.”

27. Florida Admnistrative Code Rule 65G 22.004(2)(a)
requires each child care facility to have at |east one staff
menber with a valid certificate of course conpletion for first-
aid training and infant and child CPR procedures. It further
requi res one staff nmenber satisfying these training requirenents
to be present at all times that children are in the care of the
facility, both on-site and on field trips.

28. Regarding record keeping, Florida Adm nistrative Code
Rul e 65G 22.006(1) and (6)(e) requires the operator of a child
care facility to keep on file and have available at the facility
during the hours of operation for the licensing authority's
review, docunentation that all staff menbers identified as being
relied upon in neeting the CPR and first-aid requirenents
descri bed above.

29. The Departnent argues in its Proposed Reconmended
O der that Section 402.319, Florida Statutes, which establishes
crimnal penalties for making fal se statenents or
m srepresentations on applications for |icensure under Sections
402. 301 through 402.318, Florida Statutes, cones into play

regardi ng denial of licensure. However, this crimnal statute

13



and its sanctions is beyond the scope of this adnministrative
pr oceedi ng.

30. Regardless of her intentions in the course of keeping
al tered docunents in her enployees' files, Respondent did not
nmeet her burden of denonstrating that the required docunentation
exi sted or was available to the Departnment show ng that the
staff had the required hours of specified child care training or
the required first-aid and CPR training. Further, Respondent
failed to correct these violations over tine.

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED:

That the Departnent of Children and Fam |y Services enter a
final order denying Respondent's application for relicensure.
Si nce the Departnent acknow edged that no child was in danger,
it is further recommended that the denial be w thout prejudice

to her right to apply for licensure in the future.

14



DONE AND ENTERED this 12th day of Decenber, 2003, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Cerk of the
Di vi si on of Admi nistrative Hearings
this 12th day of Decenber, 2003.

ENDNOTE
" No specific provision of Chapter 402, Florida Statutes, or
Chapter 65CG 22, Florida Adm nistrative Code, is cited in the
Adm ni strative Conpl ai nt.

COPI ES FURNI SHED:

Ral ph J. McMurphy, Esquire
Departnment of Children

and Fam |y Services
1601 West @ulf Atlantic H ghway
W | dwood, Florida 34785-8158

Sylvia Mtchel
1904 Bradford Avenue
Leesburg, Florida 34748

Paul Fl ounl acker, Agency O erk
Department of Children
and Fam |y Services
Bui |l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700
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Josi e Tomayo, Ceneral Counse
Departnment of Children
and Fam |y Services
Bui |l ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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